Also, it is clear that Respondent did not commit any adverse
action in not finding Thurman a job on the day shift.  Not only
is there no evidence that this was not in any way motivated by
Thurman's protected activities but to the contrary, the only
evidence in record, testimony by Dempsey, is that none of the day
shift wanted to switch shifts with Thurman.  To require Respondent
to create a position for Thurman on the day shift, would unduely
interfere with its business decision in managing its mine.

Thurman might have felt threatened by hearing Swisher
telling him of a former miner, who had some type of emotional
problem, who was killed in an accident at the mine.  However,
there was not evidence that Swisher, in telling of this incident,
had any intent to threaten Thurman.  Nor is there any evidence
that his telling of this incident in any way was motivated by
Thurman's protected activities.  Indeed, Swisher testified that
he told of the incident in order to relate his care for his
employees.

Complainant appears to arguing that inasmuch as Respondent
continues to operate without an outside man at the mine, that
this is an adverse action against him.  It is clear that although
failure to provide a miner with a safe work place might be a
violation under the Act but that "such a failure does not without
more consititute discrimination."  (Lund v. Anamax Mining Company
4 PMSHRC 249, 251 (February 1982)).

Therefore, based upon the above I conclude that Thurman
failed to established the second element of a prima facie case
i.e., that he did not show that there was an adverse action by
Respondent motivated by in any part by safety complaints.  I
conclude that accordingly Complainant has not established that he
was discriminated against under Section 105(c) of the Act.

Order

Based upon the above Findings of Fact and Conclusions of
Law, it is ORDERED that this proceeding be DISMISSED.  As such,
Respondent's Motion to Dismiss is GRANTED.

Avram Weisberger
Administrative Law Judge
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